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Counter Statement of Case 

Appellee cannot agree with the factual statement of the 
case as set out in Appellant’s brief. Appellee was charged 
and convicted in the Municipal Court as follows: 

That she “on premises 1315 10th Street, Northwest, 
did therein hinder, obstruct, and interfere with an in¬ 
spector of the Health Department in the performance 
of his duty in carrying out the provisions of an act of 
Congress, The Health Regulations, Contrary to and in 
violation of an Ordinance Regulation in such cases 
made and provided, and constituting a law in the Dis¬ 
trict of Columbia.” 

The simple facts were, which are disclosed by the record 
certified by the trial Justice that late in the afternoon of 
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September 9th, 1947 (an error was made in the affidavit and 
was carried forward in the memorandum opinion of the 
trial justice stating that it was on August 9th, but this was 
corrected by agreement, see note on page 23 of Appellant’s 
brief), one C. Abney, an inspector of the Health Depart¬ 
ment of the District of Columbia, appeared, accompanied by 
M. A. Dixon, a Metropolitan police, in front of premises 
1315 10th Street, Northwest, which premises was the pri¬ 
vate residence of the Appellee. A young man by the name 
of Allen who was a visitor in said home approached the 
house. The health inspector demanded of Allen that he 
unlock the door and permit the inspector to enter the house. 
Allen’s reply was that he did not live there and that he could 
not comply with the request. About that time appellee ap¬ 
proached her home from across the street and called out to 
Allen not to unlock the door. When she had reached the 
place where Allen, the inspector and the policeman were it 
was made known to the inspector that the house was the 
appellee’s private residence. The inspector then demanded 
of her that she unlock the door and permit him to enter. 
This she refused to do and explained to him that the house 
was her private residence, that she had some Constitutional 
rights that protected her in her private home and in her 
privacy of it. 

Neither the Inspector, nor the policeman had a warrant, 
writ or other process of any court entitling them to enter 
the house, and the Appellee had been given no notice of their 
coming. After considerable discussion and argument about 
the right of the Inspector to enter the private residence of 
Appellee and after she had explained to him what she be¬ 
lieved to be her Constitutional rights about their entry 
under the circumstances, Appellee and Allen were sum¬ 
marily arrested on the spot (there is considerable discus¬ 
sion in the brief of Appellant about Appellee having been 


3 


arrested down the street from the house but that was not 
the charge in the affidavit on which she was convicted, was 
not the charge on which she was tried and was not sup¬ 
ported by the finding of the trial Justice, he having convict¬ 
ed Appellant of interfering with the Health Inspector “on 
premises 1315 10th Street, Northwest”) by the Policeman, 
carried to a call box from which a police wagon was called. 
There Appellant and Allen were detained under arrest until 
the Police wagon came, then they were loaded into it and 
carried to police precinct No. 4. After being detained there 
under arrest Appellee was transferred to the Women’s 
Bureau. About nine o’clock that night Appellee was lo¬ 
cated by her husband who came and put up a deposit of 
$25.00 for her release. 

The next day, September 10, 1947, the said C. Abney, 
Health Inspector, filed the foregoing charge against Appel¬ 
lee on which she was tried and convicted. 

On the trial no testimony was offered by Appellant to 
show there was garbage or any other condition in the home 
of the Appellee which would indicate that anything therein 
was out of order. Although Cobb, the person who is alleged 
to have made the complaint to the Health Department was 
in court at the trial he was not introduced by Appellant as 
a witness. The only excuse given by the Health Inspector 
for his conduct in trying to enter the private resident of 
Appellee was that it had been “reported” to the Health 
Department that there was uncovered garbage in the house 
and that proper use of the toilet facilities was not being 
availed of. There was no verification that an “occupant” 
in the house made any such report and the record certified 
by the trial Justice does not support this statement. 

The arbitrary and high-handed procedure of this Inspec¬ 
tor of the Health Department is disclosed by the evidence 
in this case. He goes to the private residence of Appellee. 
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He will brook no opposition. He has no warrant and no 
authority to enter this home over the objection of the owner 
but he takes a Metropolitan policeman along with him. 
Should the Appellee object to his entry of her home, as she 
did, he has her summarily arrested by the police and hauls 
her away to prison. No warrant he contends is necessary. 
His word becomes the law, disregarding Appellee’s Consti¬ 
tutional rights. 


Argument 

This is a proceeding under an Ordinance for the District 
of Columbia. The Commissioners of the District of Colum¬ 
bia can only exercise such powers as are granted, within 
Constitutional Limits, the District by Congress. There is 
no inherent Police Power in the District, such as is inherent 
in States. 

The only case in which this Court has passed on the 
Ordinance under which the prosecution was brought is Tay¬ 
lor v. District of Columbia, 24 App. D. C?^The Court in 
that case in discussing the power of the Commissioners of 
the District of Columbia to enact ordinances under the 
power granted by Congress, said: 

(Syllabus) A. “When any part of the police power, 
which resides primarily in the State, is conferred upon 
a municipality no more is presumed to have been 
granted than is expressly stated in the words of the 
grant.” 

(Syllabus) 2. “WTien the municipal authorities have 
no power to make a municipal regulation it is void, 
although it is reasonable, just, and proper in itself, even 
if necessary for the preservation of peace and good.” 

Congressional Acts under which Ordinances Could have 
been Enacted. I have made a thorough search for all Acts 
of Congress under which the Ordinance relied on by Appel- 
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lant could have been enacted. They are as follows: (Feb¬ 
ruary 26th, 1892—52 Cong., Sec. 1, Res. 4-7,1892) 

“(4). Joint Resolution to regulate the licenses to 
proprietors of theaters in the City of Washington, Dis¬ 
trict of Columbia, and for other purposes— 

“That all licenses issued by the Commissioners of 
the District of Columbia to proprietors of theaters or 
other public places of amusement in the City of Wash¬ 
ington, District of Columbia, and now in force, be and 
the same are hereby terminated, unless the person 
holding such license shall within ten days after due 
notice comply with such regulations as may be pre¬ 
scribed for the public safety by the Commissioners of 
the District of Columbia. 

“2. That the Commissioners of the District of 
Columbia are hereby authorized and empowered to 
make and enforce all such reasonable and usual police 
regulations in addition to those already made under 
the Act of January 26, 1887, as they may deem neces¬ 
sary for the protection of lives, limbs, health, comfort 
and quiet of all persons and the protection of all prop¬ 
erty within the District of Columbia. Approved Febru¬ 
ary 26, 1892.” 

The Act of Congress of January 26, 1SS7 (Chapter 45, 
Statutes c-f the U. S. at Large, Vol. 24, page 365) referred 
to in the above Act of February 26, 1892, provides: 

* * Ch. 45. An act for the further protection of prop¬ 
erty from fire, and safety of lives, in the District of 
Columbia. 

“That it shall be the duty of the owner in fee or for 
life of every building constructed and used or intended 
to be used, as a hotel,’ factory, manufactury, theater, 
tenant-house, seminary, college, academy, hospital, asy¬ 
lum, hall, or place of amusement * * * or using any 
building 50 feet high to erect fire escapes.” 

No other purpose or purposes are covered by the above 
quoted Act of Congress than that of providing for protec¬ 
tion from fire in buildings used by the public or buildings 
of a public nature. 
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Based on the above Congressional Authority to enact “all 
such reasonable and usual police regulations” the Com¬ 
missioners for the District of Columbia enacted the follow¬ 
ing Ordinance: 

“Office of the Commissioners of the 
District of Columbia. 

Washington, April 22d, 1897. 

“Ordered: That pursuant to the ‘Joint Resolution 
to regulate licenses to proprietors of theaters in the 
City of Washington, District of Columbia, and other 
purposes’ the following regulations concerning the use 
and occupancy of buildings in the District of Columbia 
are hereby made. 

1. That it shall be and is hereby, made the duty of 
any owner of any premises or building situated in the 
District of Columbia to provide and furnish such 
building and premises, etc. * * * 

2. That it shall be the duty of every person occupy¬ 
ing any premises, or any part of any premises in the 
District of Columbia, or, if such premises be not occu¬ 
pied, of the owner thereof, to keep such premises or 
part, etc. * * * clean and wholesome. If upon inspec¬ 
tion by the Health Department, it be determined that 
any such part, or any building, yard, etc. * • # is not 
in such condition as herein required, the occupant or 
occupants of such premises or part, or the owner there¬ 
of, shall be notified and required to place same in a 
clean and wholesome condition; and in case any person 
shall fail or neglect to place said premises or part in 
such condition within the time allowed by said notice, 
he shall be liable to the penalties hereinafter provided. 
“10. The Health Office shall examine or cause to be 
examined any building supposed or reported to be in 
an unsanitary condition, and make a record of such ex¬ 
amination ; of the location of the building; the purpose 
for which it is used, and the name of the owner and 
lessee and occupant. If after such examination he shall 
deem any structure or building, or part thereof or ap¬ 
purtenances thereto in such a condition as to endanger 
the health of the inmates thereof, or of those living 
in the vicinity, he shall serve upon the occupants or 
caused to be served a notice in writing upon the owner, 
agent, or other party having interest in said struc- 
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ture, requiring same to be put in proper condition 
within the time as he may direct; and it shall thereupon 
by the duty of such interested party or parties to com¬ 
ply with and execute the order of the Health Officer 
under the penalties as provided by Section 12 of this 
regulation, unless an appeal is taken as hereinafter 
provided, * # * 

12. That any person violating or aiding or abetting 
in violating, any of the provisions of these regula¬ 
tions, or interfering with or preventing any inspec¬ 
tor authorized thereby, shall be deemed guilty of a 
misdemeanor, and shall, upon conviction in the Police 
Court, be punished bj 7- a fine of not less than $5.00 nor 
more than $j&5.00. 

Amendment of July 28, 1922.” 

When Appellee came on for trial on a criminal charge 
of violating the above Ordinance in that she refused to 
unlock her private dwelling and permit, on his demand, 
a Health Inspector to enter her home without a warrant 
or other authority except his simple oral demand. She filed 
in writing with the trial Justice the following objections to 
the proceeding, affidavit and charge against her. 

“1. The proof shows that the place the Health Officer 
was seeking to enter and inspect was a private dwell¬ 
ing house; there was no proof that there was an in¬ 
fectious or other disease therein, and that there was no 
condition therein which could in any way effect the 
public health. 

“2. That an invasion and entry of said private dwell¬ 
ing house by the Health Inspector, over the objection 
of defendant (the Appellee herein), the occupant, was 
an illegal act and an invasion of defendant’s (Appel¬ 
lee’s) Constitutional rights. 

4 ‘3. That the entry of said Health Officer, over the 
objection of defendant (Appellee) would have been an 
unlawful act and an invasion of her rights of privacy. 

“4. That any Ordinance of the District of Columbia 
which sought to give the Health Inspector a right to 
enter the private dwelling house of defendant (Ap¬ 
pellee) without a warrant, writ or other legal au- 
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thority, and without notice to her, was beyond the au- 
; thority of the Commissioners of the District of Co¬ 
lumbia to enact, and beyond the power granted the 
District by Congress. 

“5. That any attempt by Congress to give the Dis¬ 
trict of Columbia power to enact an Ordinance to 
give the health inspector authority to enter the private 
dwelling of defendant (Appellee) over her objection 
and without a warrant was beyond the power of Con¬ 
gress to enact, was un-Constitutional and an invasion 
of defendant’s (Appellee ^Constitutional rights.” 

Notwithstanding the foregoing challenges to the appli¬ 
cations of the Ordinance to Appellee’s private dwelling 
house (there is no contention that this ordinance is not 
good when applied in the way that Congress intended, to 
public places, places under the supervision of the District 
of Columbia, licensed boarding houses and places with 
which such ordinances usually and customarily deal, with¬ 
in the power granted by Congress to the District to super¬ 
vise) the trial Justice convicted Appellee of interfering 
with a Health Officer in the performance of his duty when 
the only pertinent proof in the case was that she refused to 
unlock her home, a private residence, and permit the health 
inspector to enter it. 

Much is said in the brief of Appellant about “garbage”. 
There is not one word of proof in the certified record that 
garbage, covered or uncovered w*as in the private dwelling 
of Appellee. Yet in the three cases cited by the trial Jus¬ 
tice in his memorandum opinion he deals with the subject 
of garbage when that was no part of the charge of” proof. 
In his opinion he quotes from Dupont v. District of Co¬ 
lumbia, 20 App. D. C. 478, 488. This was a case where a 
farmer was collecting garbage from two hotels and hauling 
it along the public streets in a wagon that did not meet the 
requirements in construction of the ordinance. He quotes 
from California Reduction Co. v. Sanitary Reduction 
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Works, 199 U. S. 306, 313, 26 S. Cc. 100, which deals with 
an ordinance giving a certain party the exclusive right to 
dispose of the city garbage. He quotes from Dobbins v. 
Los Angeles, 195 U. S. 223, 235, 25 S. Ct. 18, which deals 
with the right to erect gas works and incidentally dis¬ 
cusses “the public health” and city ordinances. Not one 
of these cases alludes to the right of a person in the 
privacy of his home. 

UNCONSTITUTIONAL ORDINANCES. An ordinance 
enacted by a city must not only be within the power granted 
by the State or Congress to enact the ordinance but it 
must not infringe the Constitutional rights of individuals. 
In Buchanan v. Warley, 245 U. S. 60, the Court said: 

“It is equally established that the Police power, 
broad as it is, cannot justify the passage of a law or 
ordinance which runs counter to the limitations of the 
federal Constitution; that principle has been so fre¬ 
quently affirmed in this Court that we need not stop 
to cite the cases.” 

SANCTITY OF THE HOME. The sanctity of the home 
is not an idea of recent origin. It has come down to us 
from ancient times where freedom prevailed. Only in totali¬ 
tarian governments is the home open to invasion by indi¬ 
viduals and officers of the government without first com¬ 
plying with the law that preserves their sanctity. It was 
Lord Chatham, the great Pitt who said: 

“The poorest man may, in his cottage, bid defiance 
to all the forces of the crown. It may be frail; its 
roof may leak; the wind may play through it; the 
storm may enter; the rain may enter; but the king of 
England may not enter; all his force dares not cross 
the threshold of the ruined tenement.” 

Sir Edward Coke said: “The house of every man is 
to him his castle and fortress, as well for his defense 
against injury and violence as for his repose.” 

These principles were crystalized and perpetuated into 
the Fourth Amendment to the Constitution: 
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“The right of the people to be secure in their per¬ 
sons, houses, papers, and effect, against unreasonable 
search and seizure, shall not be violated, and no War¬ 
rants shall issue, but upon probable cause, supported 
by Oath or affirmation, and particularly describing the 
place to be searched, and the persons or things to be 
seized.” 

How is the reasonableness of a search of a private home 
to be determined? On the “probable cause” being sworn 
to; on oath setting out sufficient facts to warrant the in¬ 
vasion of the house, submitted to a judicial officer -who ex¬ 
amines the cause submitted and if convinced he may issue 
a search warrant for the entry of the house. 

Johnson v. United States, 333 U. S. 10, 14, 92 L. 
ed. 323, 68 C. Ct. 358. 

McDonald v. U. S. (Dec. 13, 1948) 69 S. Ct. 191, 
193. 

As said in Colpoys v. Foreman, 163 F. 2d 908, 82 U. S. 
App. D. C. 349, “Lawless invasion of homes is the more 
menacing to a democratic society when it is committed by 
public officers.” A true picture of the false evaluation of 
the importance of such officer is afforded in this case. Here 
a health inspector puts on his uniform, gets him a police 
and goes out without other semblance of authority to enter 
private houses. He is ready; he is prepared; he has his 
police with him to execute his orders of arrest of any who 
oppose his entry into their house. By what power he is 
made superior to the Constitution does not clearly appear. 
He acts without the law; he is the law. 

Little v. District of Columbia, 62 At. 874, (December 22, 
1948) fully and correctly sets forth the law of this case. 
The authorities therein cited announce the applicable law. 
Appellee, without further reference, respectfully calls at¬ 
tention to the authorities therein cited and commends them 
to the consideration of this Court. 
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Statutes Enumerated in Appendix by Appellant. 

The Appellant in its appendix to the brief sets out many 
sections of the D. C. Code. These statutes pertain to the 
functional and operative powers of the District of Colum¬ 
bia, as enacted by Congress. They are the authority for 
carrying on the business of the District of Columbia and 
are not acts defining criminal offenses. I see no applica¬ 
tion of these statutes to the charge on which Appellee was 
tried. However, it is interesting to note that in D. C. Code 
1940, Title 10-126 where it is provided that certain officers 
may make entries and inspections “without formal war¬ 
rant, enter or go into or upon any stand, place, building, 
or premises, except private residences , and stop any ven¬ 
dors, etc. * * This language of Congress spe¬ 

cifically guards against a violation of the Fourth Amend¬ 
ment to the United States Constitution. This is a contrast 
with the Ordinance under which Appellee was charged 
where the District of Columbia so administers its Ordi¬ 
nance as to direct the Health Department to inspect private 
residences without a warrant and thereby violates Consti¬ 
tutional guarantees. 

GARBAGE. Much is said in the Appellant’s brief about 
the general law dealing with “garbage” as if it were some¬ 
thing rare and inherently possessed with some great and 
present danger. It is a matter of common knowledge that 
in ever place where families live, cook and keep house there 
must of necessity accumulate a certain amount of garbage. 
People usually take care of this as a matter of daily living. 
Its effect is very limited and I cannot recall an instance 
where the public health was ever endangered or affected by 
garbage from a single private residence. General and com¬ 
prehensive systems for the disposal and collection of gar¬ 
bage in a city is proper and necessary. But no such im¬ 
portance should be given to it as is sought to be given in 
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the brief of Appellant. The fact remains that there is no 
place in this case for a discussion of garbage since there 
was not one word of evidence introduced into the trial of 
the case to show that garbage of any kind was in Appellee’s 
home although the Mr. Cobb who is alleged to have “ re¬ 
ported’ ’ it was present in court at the trial. Such flimsy 
excuse for the demands of the Health Inspector accom¬ 
panied by a police officer to enter the private residence of 
Appellee could not brush aside the guarantees of the Con¬ 
stitution of the privacy of this residence. 

Summary 

This case was correctly decided by the Municipal Court 
of Appeals for the District of Columbia (Little v. District 
of Columbia, 62 At. 874). The legal theories of the case as 
discussed in the brief of Appellant are entirely beside the 
point, were not sustained by the proof, and could have no 
argumentative effect on this case where Appellee was 
charged with interfering with a Health Inspector in the 
performance of his duty at premises 1315 10th Street, 
northwest, in the District of Columbia. The judgment of 
the Municipal Court of Appeals was correct and should be 
affirmed. 
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